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February 7, 2011 
BRANNAN SAND AND GRAVEL finale . . .   


Today’s edition will complete the coverage on the Brannan Sand and Gravel case against Gilpin County filed as a result of the denial of a permit for the MMRR Quarry.   


Judge Berryhill addressed all of the remaining claims in reverse order.  (Case citations are omitted.)  

Motions for Summary Judgment:   

· Colorado Rules of Civil Procedure 56(h) provides a court may enter an order deciding a question of law if there is no genuine issue of material fact; 

· The court’s determination on a motion for summary judgment involves resolution as a matter of law only to the extent that such a resolution may not rest on disputed facts;

· The purpose of summary judgment is to permit the parties to pierce the formal allegations of the pleadings and save the time and expense connected with trial when, as a matter of law, based on undisputed facts, one party could not prevail;  

· Summary judgment is a “drastic remedy,” as it denies the litigants their right to have genuine issues of material fact determined at trial;  

· Although summary judgment serves the salutary goal of saving judicial resources that otherwise might be expended in protracted litigation, it is not a substitute for trial; and

· The nonmoving party is entitled to the benefit of all favorable inferences that may be drawn from the undisputed facts, and all doubts as to whether a triable issue of fact exists must be resolved against the moving party.  

Fourth Claim – Declaratory Judgment Claim:  


On Brannan’s fourth claim for relief, that the Zoning Regulations are constitutionally vague, Judge Berryhill dismissed it on these points:  

· “A regulation is unconstitutionally vague if: 1) it fails to provide people of ordinary intelligence a reasonable opportunity to understand what conduct it prohibits, or 2) it authorizes or even encourages arbitrary or discriminatory enforcement;”

· The Court’s 106 Order addressed the Zoning Regulations – “that the Zoning Regulations are “sufficiently definite” and that the County Commissioners did not abuse their discretion in denying Brannan’s SUR Permit – precludes a contrary determination that the Zoning Regulations violate due process on vagueness grounds;” 

· Brannan’s resurrection of its “no impact” interpretation of the County Commissioner’s denial of its SUR Permit was rejected in the Judge’s 106 Order; Brannan offered as proof the County Commissioners’ alleged “arbitrary and discriminatory enforcement” of the Zoning Regulations in approving the SUR permit for the Sentinel Project.”  

· “A legislative enactment violates due process requirements when it contains language so vague that it fails to provide fair notice of what conduct is prohibited or fails to provide law enforcement authorities with sufficiently definite standards for nonarbitrary, nondiscriminatory enforcement of the law.”  

· “Regulations must possess sufficiently specific standards to protect against arbitrary state action, put landowners on notice that such factors are considered in development approval, ensure that the county’s responses over time will be rational and consistent, and enable courts to conduct meaningful judicial review.”  

· “Vagueness can invalidate a law or ordinance if it inhibits the exercise of First Amendment rights,” but Judge Berryhill noted such is not an issue in this case, and deprivation of liberty interests are not an issue.  

· The Brannan case deals with a zoning regulation that affects a commercial operation; “a law is unconstitutionally vague only if it specifies no standard of conduct at all, but not if it requires a person to conform conduct to an imprecise, but comprehensible normative standard.”

· Land-use regulations must strike a fine balance between being sufficiently definite and, when properly enforced, allow zoning commissioners the “desired decree of flexibility” necessary “to permit adjustment to changing needs, and the ability to provide for more compatible and effective development patterns within a city.  
· Land-use regulations similar to the Zoning Regulations at issue here have been held to be sufficiently definite to preclude a conclusion that they violate due process because of being unconstitutionally vague.  
· Brannan’s contention as to discriminatory application of the “no impact standards” was rejected by Judge Berryhill on the grounds of “being improperly injected into this constitutional challenge.”  
· A constitutional challenge to an ordinance “as applied” is concerned with the application of a general rule or policy “to specific individuals, interests, or situations’ and is generally a quasi-judicial act subject only to 106(a) (4) review.”  Note:  Judge Berryhill’s 106 Order “concluded that the record contained overwhelming evidence to support the County Commissioners’ decision to deny Brannan’s SUR Permit application.”  
· Judge Berryhill then referred to Brannan’s fourth claim for relief – declaratory judgment – as an attempt to circumvent the unsuccessful outcome in the Rule 106 review, and DISMISSED the fourth claim for relief as a matter of law.  

Brannan’s third claim for relief, the 1983 Claim, was that it had a protected property interest in the SUR Permit application under 42 U.S.C. § 1983.  Judge Berryhill noted, “To bring a claim for relief under Section 1983, Brannan must establish that it has been deprived of a right, privilege or immunity recognized by the federal Constitution or laws of the United States and that the alleged deprivation was committed under color of state law.”  

Brannan provided no supporting legal authority that “if the Regulation is impermissibly vague and the County has used that vagueness to discriminate against Brannan, Brannan is entitled to approval of its SUR Permit application with or without safeguards and conditions.”  

Judge Berryhill cites a Colorado Supreme Court case directly on point to the instant situation which held that “there is no property interest in the outcome of a special use permit application hearing where a municipality had discretion to grant or deny the special use permit.”  Accordingly, Judge Berryhill concluded that Brannan had no constitutionally protected property interest in the outcome of the SUR permit application hearing, and DISMISSED Brannan’s third claim for relief.    

Brannan’s second claim for relief involved violation of Colorado’s Open Meetings Law as explained at length in various previous editions of coverage on this lawsuit.  Judge Berryhill discussed at length cases involving such claims and cited a Colorado Court of Appeals case which held that no Open Meetings Law violation occurred in a case on nearly identical facts.  In that case, a special use permit for an open-pit gravel excavation on land that was zoned for agriculture-forestry and residential uses was denied.  Circumstances were described almost identical to those of the Brannan SUR review, and the court held there was no violation of the open meetings statute.  

Judge Berryhill stated, “Brannan has provided no citation of law, set of facts or policy rationale that prevents the ‘mental process rule’ from applying here.  The County Commissioner’ actions and decisions in carrying out their statutory responsibility are clothed in a presumption of regularity and validity.  

Judge Berryhill thus concluded that Brannan had not made a convincing showing that the County Commissioners engaged in illegal conduct that would overcome the presumption of regularity and validity, and DISMISSED Brannan’s second claim for relief as a matter of law.  


At this point, Judge Berryhill ORDERED that summary judgments enter in favor of the County Defendants and Intervenors.    


This edition concludes the long and tedious coverage of the MMRR Quarry.    
Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  

Doris Beaver

